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(Whereupon, the following proceedings were had:)

THE COURT: Good morning, all. Have a seat.

This was the weekend. Students of history
are going crazy.

Anyway, what are we going to do this morning?

MR. ROSENBLATT: Dr. Mele, continuation of
Dr. Mele.

THE COURT: Okay. Is that going to take all
day?

MR. ROSENBLATT: No. I certainly wouldn®t
think so.

THE COURT: What are we going to do when
that"s finished?

MR. ROSENBLATT: Goldstone and Bible.

THE COURT: I did Goldstone and Bible, didn"t
do Sandefur, because Sandefur i1s this big one. That"s
a problem.

MR. HEIM: Judge, | just was handed the list
of documents. As | understand it, where we are with
Dr. Mele 1s we"re up to documents. | think pretty much
finished the direct, and where we stopped, if you
remember, was there was a pile of documents, and these
are documents which counsel tells me they want to
introduce through Dr. Mele. And I"ve just taken a fast

look at them in the last five minutes. There are some
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to which I have no objection and there are some which I
believe are objectionable.

We could probably do 1t in ten minutes,
rather than try to --

THE COURT: You want to go over it ten
minutes with counsel or with the Court?

MR. HEIM: 1I"ve already looked at them. We
can either look at them with counsel or just go over it
with the Court and decide which ones are properly
admissible with Dr. Mele and which ones aren"t. There
aren"t that many. About 10, 12, 15.

THE COURT: All right. Separate those that
you have objection to and we"ll talk about them.

MR. HEIM: Just give me five minutes to do
that.

MR. REID: Judge, could I mention, there"s
apparently been a new designation for Goldstone, so it
may be different than the one you read. We"ve filed
new objections to that this morning. When we get to it
later this morning, we can discuss i1t. Because I
understand Goldstone hasn®"t been discussed.

THE COURT: The new one I had -- this was
additional for Sandefur. Let me see if I got these --
well, the 18th. But Goldstone, here i1s corrected

designations. 1"m not sure, to be perfectly honest
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with you.

MR. REID: Okay. We can pick that up when we
get to 1t. But I wanted to let you know there are
apparently some additions, and we can cover i1t when we
argue it.

And we have a motion to exclude in general
based on a number of grounds that were filed also. You
should have a copy of that.

THE COURT: Yes, I just got it. This is the
one that was put on this morning?

MR. REID: Motion in limine?

THE COURT: Yes.

MR. REID: That"s the one. Generic, has to
do with the fact that he"s not connected to parties in
this lawsuit.

THE COURT: Then 1 have some copies on my
desk here. Things I can hardly read. Wonder where
these came from.

THE CLERK: That was from Friday I think.

MR. REID: Judge, you have a marked-up copy
of the deposition, | understand, in a black binder up
there. That"s marked up pursuant to the new
designations.

THE COURT: You just took an orange pen and
went through the whole thing?
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MR. REID: That"s apparently what happened.
Went from not very much to everything.

THE COURT: You just want to eliminate it,
right?

MR. REID: That"s his designation. He added
the whole deposition. It was less than that to start
with.

THE COURT: The orange markings are yours,
right, those are your objections?

MR. REID: Right.

THE COURT: So you object basically to the
whole thing?

MR. REID: Yes, sir. And we have our motion
in Limine also.

THE COURT: All right. There was a whole
bunch of objections originally, because he had yellowed
most of it anyway. And I am just wondering why the
change of heart.

MR. REID: Yes, sir, but then, as | said, we
have a motion in limine that covers the whole subject
matter.

THE COURT: That"s another story.

MR. REID: Yes, sir.

THE COURT: I"1l have to look this over.

Olga, mark that. That goes with the Sandefur
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deposition. | have a copy.

Who"s doing Sandefur for the defense?

MR. MOSS: Doc Schneider.

THE COURT: Is he here?

MR. MOSS: No, but he"ll be here in a couple
of minutes. We just received additional designations,
and that"s why he®s not here. He"s working on those.

THE COURT: Okay. Let"s take a few minutes
while you go over that and we"ll be right back.

MR. HEIM: I won"t be much longer.

THE COURT: All right.

(A brief recess was taken.)

THE COURT: Okay. Is Dr. Mele here?

Would you step out, if you would, please,
sir?

(Dr. Mele left the courtroom.)

THE COURT: Now, what have we got?

MR. HEIM: Your Honor, plaintiffs have 14
documents, at least a couple of which are an assembly
of documents. I"ve been through them. 1 only object
to four of them. The other ten I don"t have a problem
with.

So why don"t 1 read off to Your Honor the
numbers that I have no objection to.

THE COURT: Hold on. Let me get my paperwork
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put together here.

All right. Sir, go ahead.

MR. HEIM: Your Honor, the documents that I
don"t object to are: Numbers 498, 25, 5446, 5462,
5447, 5335, 5453, 5080 -- there are two of those in
this pack here that look identical to me, so I"m sure
that was just a mistake. 5087, and 410.

THE COURT: Okay.

MR. HEIM: Then there are other documents
that we need to at least know what they are.

THE COURT: Let"s mark them for ID right now.
And they are?

MR. HEIM: 5444, 5449, 5451, 5448, and 1™m
sorry, there®"s a fifth that doesn"t have a number.
That"s just -- 1t"s unmarked.

THE COURT: Okay.

MR. HEIM: So perhaps we can take these five.

THE COURT: Let"s take a look at those four
or five that you"re talking about and get some idea of
what they are.

(Plaintiffs®™ Exhibit 5444 was marked for
identification.)

(Plaintiffs®™ Exhibit 5459 was marked for
identification.)

(Plaintiffs®™ Exhibit 5451 was marked for
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identification.)

(Plaintiffs®™ Exhibit 5448 was marked for
identification.)

MR. HEIM: Some of these may depend on the
purpose for which they"re being offered. The first one
IS 5444. This is a --

MR. MOSS: You don"t have this document?

THE COURT: No. Anybody have an extra copy?

MR. ROSENBLATT: 1 gave you the Judge®s copy.

MR. HEIM: Okay.

THE COURT: I°I1l tell you what. Give me the
group right now, those four or five. Let me just scan
them and see what they are, so | can get some idea of
what you"re talking about.

The second one i1s 5459, not 49. I wrote down
5449, but 1t"s actually 5459. It may have been my
mistake.

MR. HEIM: No, i1t was mine, Judge. Looking
at my pad here, 1 called out the wrong number.

THE COURT: All right. At least I have an
idea of what you"re talking about.

MR. HEIM: You can keep those, Judge, because
we"re finding them as we go along here. Why don"t we
do them one at a time.

THE COURT: Yes, sir.
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MR. HEIM: 5444 is apparently a paper
described as intravenous nicotine self-administration
In rats, effects of mecamymaline, hexamethonium and
naloxone.

I will provide this to the Court reporter.

THE COURT: M-E-C-A-M-Y-M-A-L-I1-N-E, then the
other one 1s H-E-X-A-M-E-T-H-O-N-1-U-U-M, and the third
one 1s N-A-L-0-X-0-N-E.

MR. HEIM: Right. And again, iIt"s undated,
so | saw that it referred to Dr. De Noble being at a
location other than Philip Morris. 1 don"t know
whether this was before his employment at Philip
Morris, after his employment at Philip Morris, or what
It was. That"s the reason | raised the objection.

THE COURT: We can find that out easily
enough when we talk with Dr. Mele.

MR. HEIM: I don"t believe i1t"s a Philip
Morris document, and | don"t know the purpose for which
It"s being offered, 1f 1t"s being offered to bolster
something that Dr. Mele has said on direct or whether
It"'s to show some other -- for some other reason.

MR. ROSENBLATT: Something he wasn®"t allowed
to publish, Judge.

THE COURT: Was not allowed by whom?

MR. ROSENBLATT: Philip Morris.
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THE COURT: Okay. At the time of his
employment?

MR. ROSENBLATT: Afterwards.

THE COURT: How could they stop him?

MR. ROSENBLATT: Well, they said based on the
agreement. They wrote lawyer letters. He touched on
that last week, with the concept being that Philip
Morris took the position: Well, you had an agreement.
You did this research at Philip Morris. Even though
you"re not with Philip Morris anymore, you can"t
publish it.

THE COURT: I see 1t, a contract situation.

MR. MOSS: Yes, and Philip Morris claimed it
was proprietary.

MR. ROSENBLATT: And Mele says it wasn"t
proprietary.

THE COURT: That never came to court? It was
never resolved?

MR. HEIM: No, it was never resolved.

MR. ROSENBLATT: Mele backed off.

THE COURT: The problem with that i1s, that
leads to litigation. In the event that i1t is
published -- which you said it was never published,
right, made public?

MR. ROSENBLATT: Yes.
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THE COURT: Then that would be a fight
between the two of them. 1"m going to have to ponder
that situation a little bit.

Are you saying, then, this i1s a different
document?

MR. HEIM: No, Your Honor. Apparently, now
that counsel has explained what it is, and I actually
think that the reason I"m puzzled i1s that I actually --
I could be wrong here, but 1 actually think that this
did get published.

In any event, there was a dispute plainly,
and Dr. Mele testified briefly about i1t last week; that
after he left the company, he tried to present some
papers and publish some work about his research, and he
got some lawyers from some Philip Morris saying: You
can"t do that. That"s proprietary information.

And it may be that counsel i1s correct and
this 1s a paper that he wanted to publish, that he was
deterred from publishing because of a lawyer matter. |
think that"s what i1t comes down to. It"s kind of a --
not directly.

THE COURT: Wouldn®"t make 1t inadmissible
here as such 1f i1t"s his work.

MR. HEIM: It is his work. It is his work,

co-authored with Dr. De Noble.
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THE COURT: Yes.

MR. HEIM: And 1 gather it"s being offered as
evidence of what he didn"t get to publish, correct,
essentially?

MR. ROSENBLATT: Yes.

THE COURT: Like they say, | don"t think we
have a dog in that fight, is my problem.

MR. HEIM: That"s the issue. |Is this issue
of Philip Morris taking a position that it"s
proprietary and him taking the position i1t"s not and
wanting to publish and not getting to publish because
he got a letter from a lawyer, what does that have to
do with anything, is the issue.

THE COURT: I"m only concerned about content
of this particular study and the reason that the study
was made and what the content is, If that proves
something material to the case; otherwise, | don"t care
about their office fight or whatever it might be.

MR. MOSS: Well, the contents of what is in
that report i1s already in evidence.

THE COURT: Well, that"s what I thought.

MR. HEIM: That"s plainly the content is
already in evidence. He"s already testified as to what
happens when you self-administer nicotine when rats are

given the opportunity to self-administer nicotine.
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THE COURT: Okay.

MR. HEIM: So the contents already met --

THE COURT: And the reason -- 1 mean, | don"t
know what you"re going to do with it. Are you going to
say: Is this the report? And he®s going to say: Yes,
It"s the report?

MR. ROSENBLATT: This is his article, Judge,
that he wanted to have published, and it deals -- it
shows in some detail the kinds of research that he was
involved in when he was working at Philip Morris.

MR. MOSS: But the very documents from which
this report i1s taken are already iIn evidence. And his
testimony is already there. |If you take a look at some
of the documents that we"ve agreed to, you"ll see it.

THE COURT: I don"t know. There is a
reference at the end of this thing as to some material
used to formulate this report.

I don"t know. Let me put this one aside for
a minute. | think it presents an unusual problem.

What 1s the next one here? 5459. This comes
apparently from a book. It"s called: Chapter 1,
Tobacco Smoking and Nicotine Dependence by M.A.H.
Russell, from London, England.

MR. HEIM: Well, the objection here, 1t's

hearsay. It"s an article by someone else. It
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wasn"t -- It"s not identified as a proposed exhibit,
and you know, as we"ve said before, he"s here as a fact
witness. He testified as to the facts. 1 don"t know
what this would have to do with his testimony.

THE COURT: Okay. My objection is that half
of it i1s upside down. But I"1l straighten that out.

What i1s the relevance of that?

MR. ROSENBLATT: This is the kind of research
that Dr. Mele relied upon when he was at Philip Morris.
There was testimony about the necessity to keep up with
the outside literature on the same general topic.

We*"ve got in evidence article request forms, and this
Is part of what he did. This is one of the articles:
Tobacco Smoking and Nicotine Dependence, which was
helpful to him, and i1f he relied upon iIn his

research --

MR. HEIM: Well, Judge, this is just a way of
trying to get inadmissible hearsay in through this fact
witness. | mean, this is an article written by
somebody else. When he says, "It"s the kind of
article,” well, there may be different kinds of
articles that he read or relied upon over a course of
three years. But to put in just one of them, and this
one in particular, which has both -- 1s not only

hearsay i1tself, but has hearsay within hearsay, and it
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wasn"t even identified with this witness.

THE COURT: Well, 1 think this would be more
appropriate with cross examination, 1f you get into the
area of trying to figure out what his basis i1s for his
opinions, rather than put 1t in on direct.

MR. MOSS: Well, he"s here as a fact witness.

MR. HEIM: He didn"t offer any opinions. He
just said: This is my research, this is what it did,
and here iIs what i1t showed.

What I intend to ask him is questions about
what his research showed and what i1t did not show,
basically.

THE COURT: Well, I°11 have to -- | don"t see
this one as a piece of direct evidence. So 5459, the
objection will be sustained.

Next one 1s 5451. This is a Philip Morris
document apparently, interoffice correspondence of June
6, 1983, from Mr. Dunn to circulation as listed below,
and there"s a whole bunch of names involved there, and
some people whose names have been crossed off.

Subject: Nicotine Triation Hypothesis Review
Printed and Psychological Bulletin.

What"s he going to do about this?

MR. ROSENBLATT: Well, this is a memo from

Dr. Dunn, who is the boss of the overall department
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that he was in. | mean, | don"t have to get this
document in through Mele necessarily, but it was during
the period of time that he was employed there, and he
was aware of this document. 1"m not going to do a lot
with him and have him explain a lot of stuff.

It"s just a document I want to put in.

THE COURT: Was he one of the people to whom
It was circulated, one of those crossouts, on the
right-hand side?

MR. ROSENBLATT: Yes. He"s the very last
one. I don"t know if you can make it out.

THE COURT: Oh, yeah, | can see that.

MR. HEIM: I don"t think they"re crossouts; I
think somebody highlighted this. And sometimes the
highlighters they use, whoever highlighted 1t --

THE COURT: On a copy a highlight looks like
a crossout. So if he was a recipient of this document,
what i1s the objection?

MR. HEIM: Whether or not he was a recipient,
It has to have something to do with him. And he
didn*"t -- as | understand it, this is not an area, that
based on his testimony on direct, that he worked in.

He worked on self-administration in rats.
THE COURT: Well, he"s talking about

nicotine, experimental procedures.
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MR. HEIM: I guess what this really is is an
explanation of the article that"s attached to it.

THE COURT: Yes. All right. 171l admit this
one, 5451.

(Plaintiffs®™ Exhibit 5451 was admitted into
evidence.)

THE COURT: Next one is 5448. This 1is
something else he and Dr. De Noble apparently
collaborated on.

MR. HEIM: Right. | didn"t know what this
was either. | couldn®t read fully the top. And I
didn"t know the date.

Is this another article that they tried to
publish?

MR. ROSENBLATT: 1 believe so, yeah.

MR. HEIM: But without knowing what i1t was,
what purpose --

THE COURT: Let"s wait and see what his
testimony is on this, what he wants to do with 1t. We
could take a few minutes and do it.

MR. MOSS: You mean a voir dire?

MR. HEIM: A short voir dire on this
document.

THE COURT: So we"ll hold this one out.

Okay. This last one, it"s a multipage
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document. I don"t have a number on i1t, do you,
Counsel?

MR. HEIM: There is no number on this
document, Your Honor, because this document i1s not even
on plaintiffs® exhibit list. | mean, much less a
reliance document, it"s not even on the exhibit list.
That"s the reason I couldn™t find 1t.

THE COURT: These are the letters about the
publication of the document?

MR. HEIM: Right. The point I was going to
make 1s that some of these are separate exhibit
numbers.

THE COURT: Yes.

MR. HEIM: The second, third and fourth pages
are separate plaintiffs® exhibit numbers, and they are
the letters from the lawyers about the publications.

THE COURT: I have the numbers 8721.12, .1,
.07, .09 and .08, on the series of letters.

MR. HEIM: And the next to last page -- I
don"t have it in front of me -- that"s the only -- as I
said, we don"t have that document. But the next to
last page is virtually unintelligible. At least it was
for me. Maybe you can make it out, Judge.

THE COURT: Well, one could really fight with

it and figure 1t out, 1 think. It"s very, very
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difficult because of the copy.

MR. HEIM: But my objection principally is to
the parts of this that have never been disclosed or
been on an exhibit list.

THE COURT: Okay. Well, you said there is an
exhibit number, the 8721 point --

MR. HEIM: There are three pages of it
separately marked as plaintiffs® exhibit numbers that
are attached to i1t.

THE COURT: Maybe I don®"t have what you have.

MR. HEIM: No, they aren"t marked on it, but
I happen to know they are separately-marked exhibit
numbers. | could probably find those.

THE COURT: Those are the attorney letters,
right?

MR. HEIM: Yes, sir. But the rest of i1t is
not, and 1 object to it.

THE COURT: All right. What do you say about
that?

MR. ROSENBLATT: Well, the witness has
already testified that Philip Morris would not allow
him to publish or make presentations about research
that was done at Philip Morris, and these documents
demonstrate that.

THE COURT: All right. What he"s saying 1is
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only three of the documents contained in this packet
have been listed on your evidence and exhibit list; the
rest are not. So i1f they"re not, they shouldn"t be
considered. Those three that were -- that you can
identify as what, which ones?

MR. HEIM: I can identify them. If I can
find my book here, 1 can identify them. One is the
first letter from the lawyer, Plaintiffs®™ Exhibit 5429.
That"s the April letter from Mr. Taussig.

THE COURT: April 23, 1986, that"s 54 what?

MR. HEIM: 29, Your Honor.

THE COURT: When did we see that? Have we
taken i1t up before?

MR. HEIM: No, you haven"t taken it up. I™m
saying 1t"s at least marked and on their exhibit list.
It has been offered but -- I can®"t complain that I
wasn"t aware of that one because | was.

(Plaintiffs®™ Exhibit 5429 was marked for
identification.)

THE COURT: The next one is September 10,
"867?

MR. HEIM: Right. That"s 5430.

(Plaintiff"s Exhibit 5430 was marked for
identification.)

THE COURT: And the next one is August 307?
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Is that the one you"re looking at?

MR. HEIM: 5430 i1s September 10, 1986, yes.

THE COURT: Right. But the next one is the
withdrawal by De Noble. That"s the August 30 letter.

MR. ROSENBLATT: 54317

THE COURT: I don"t know.

MR. HEIM: I don®"t know either. 1 would
Imagine.

MR. MOSS: Well, 1f 1t was listed --

MR. HEIM: I don®"t know. 1"m looking around
trying to --

MR. ROSENBLATT: Well, all of these documents
were given to counsel at the time of Dr. Mele"s
deposition. And in our Engle class partial
reconstructed exhibit list, these were all delivered on
December the 4th.

MR. HEIM: Well, I don"t think counsel means
all, because 1 know that first document could not have
been.

THE COURT: Okay. The important documents --
all right. The first letter involved in this thing is
from somebody, | guess i1t"s Osdene, dated May 2, 1985,
which says, basically, that the company made the
decision 1t"s proprietary and please do not publish.

Then the next one you marked, 5429, is the
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April 23, "86 letter from Mr. Taussig to Dr. Mele about
the proposed publication reminding him of their
contract.

The next letter would be September 10th of
"86, from Mr. Taussig to Dr. Mele and/or De Noble,
again reminding them not to publish because of their
contract.

The next letter, August 30 of 1983, is
really -- 1 don"t understand -- is a letter from
Dr. De Noble to Mr. Barry at the University of
Pittsburgh withdrawing the manuscript. But which
manuscript, because i1t"s three years earlier? | don"t
understand that. Maybe that"s the first --

MR. HEIM: That letter would be hearsay in
any event. That"s not a Philip Morris document.

THE COURT: I realize that. They talked
about withdrawing a manuscript of "83, but they"re
talking about letters dated "85 and "86. So I"m not
sure which one they"re talking about.

In any event, i1f the purpose of the letters
Is to show that there was a dispute between the parties
over their proprietary interest in that and they agreed
that they wouldn"t publish on that basis, so be it.

But he"s already testified about that. | thought.
Although --
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MR. MOSS: What is the relevance of that,
Your Honor?

THE COURT: I don"t know what they"re going
to make of it.

MR. ROSENBLATT: Pardon me?

THE COURT: I don"t know what you"re going to
make of 1t.

MR. ROSENBLATT: Philip Morris -- it"s
perfectly consistent with his other testimony as to why
they closed the laboratory, because Philip Morris did
not want this information to get out.

MR. MOSS: That i1s speculation upon
speculation.

THE COURT: That"s a conclusion that the jury
can make, | suppose, based upon all the evidence In the
case.

MR. HEIM: It"s best as kind of a side light
to his testimony. His testimony was about what his
research was.

MR. ROSENBLATT: Well, doing research in this
kind of scientific milieu leads to writing about your
research in terms of advising -- that"s how scholars,
experts in the same field, learn what their colleagues
are doing in various parts of the country. He was not

permitted to do that. It was very relevant.
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What 1s the point of the research i1f 1t"s
kept secret and nobody can learn about 1t?

MR. HEIM: Well, he signed an agreement
saying he wouldn®"t disclose research he was doing while
he was a Philip Morris employee.

MR. MOSS: Judge, every company has
proprietary research that doesn"t get published.
Otherwise, you wouldn®t have the concept of
proprietary.

We"re getting into an absolute -- a whole
Issue outside of the issues we"re trying in this case.

MR. ROSENBLATT: Proprietary in the sense of
developing a product that your competitor might be
Interested in. This on its face i1s not proprietary.
This 1s scientific information; 1t"s not proprietary.
It"s our position that Philip Morris just broadened the
terms of their contract to keep this information from
getting out.

MR. MOSS: Okay. Therein, Judge, lies the
problem that you identified earlier. We are now making
this Court and this jury attempt to resolve a side
Issue between these -- between Dr. Mele and PM, as to
whether or not the contract prohibited them from --

THE COURT: There"s where the problem comes

in. If it was merely one of those issues where we
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don"t want you to do it because it hurts us and we
think 1t would be beneficial to us i1f you didn"t do it,
that"s one thing.

But 1f 1t"s a pure contract dispute,
regardless of the effect of the document, whether it be
good, bad or indifferent, and they want to invoke their
sense of proprietary interest under contract, they may
have an absolute right to do so, regardless of the
effect of the document. So you®ve got to determine
what was the real motivation behind it all. 1 don"t
know that he can.

He can show that -- and he"s already
testified to it, | guess, that we tried to write an
article about it; they claimed a proprietary interest.
They said: Under our contract, no, you can"t do it.

MR. ROSENBLATT: Judge, you know, some of
these things are not worth arguing about a long time.

THE COURT: I understand that.

MR. ROSENBLATT: If that"s how you see it,
that"s how you see 1t. | disagree. But if that"s how
you see 1t, that"s how you see it.

THE COURT: I haven®"t ruled on 1t yet.

MR. ROSENBLATT: Maybe 1"m giving up too
quickly.

THE COURT: Maybe you are.
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MR. ROSENBLATT: 1It"s very clear to me that
the jury should be aware of these documents.

THE COURT: It works both ways.

MR. ROSENBLATT: And they have a right to
decide what the motive was of Philip Morris.

THE COURT: Here®s what the problem is.
You"re going to say the motivation was: | was trying
to hide information.

You"re going to say: Look, we have a
proprietary interest; good, bad or indifferent, we"re
going to enforce our contract, and we have every right
to do so.

So 1t works to the benefit of the defense and
It works to the benefit of the plaintiff, and the jury
has to make up their mind.

MR. ROSENBLATT: Exactly.

MR. MOSS: The jury has to decide a contract
Issue?

THE COURT: No, they don"t have to decide the
contract issue. They decide motivation. Is it really
done for that purpose?

MR. HEIM: Well, he has testified -- without
benefit of documents, he has already said that: We
wanted to publish things; we weren"t allowed to

publish.
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I remember him testifying: We got letters
from a lawyer and they said i1t was proprietary, you
shouldn®t do 1t. The first one we ignored and the
second one we followed.

That"s been his testimony so far.

THE COURT: And the letters substantiate
that. So I will allow those two letters in: 5430 and
5429.

(Plaintiffs®™ Exhibit 5429 was admitted into
evidence.)

(Plaintiffs®™ Exhibit 5430 was admitted into
evidence.)

THE COURT: Olga? Where did she go?

Okay. All right. Are we ready to go, then?
Let"s bring them in.

MR. HEIM: Your Honor, you were going to ask
him -- there was one document that we went through that
none of us were sure what it was, and 1 think we were
going to ask Dr. Mele two questions --

MR. ROSENBLATT: Let me --

THE COURT: Before you go, we"ve got two
documents here, both the articles that he and Dr. De
Noble wrote, which are on hold, depending on his -- why
don"t you bring him in first before the jury.

MR. HEIM: Dr. Mele 1s here.
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THE COURT: Why don"t you come up here and
have a seat, Doctor, and we"ll do a quick voir dire on
these two documents and see where we go.

THE BAILIFF: Bringing in the jury.

THE COURT: No, no. Hold off.

Okay. These are the two documents, and we
want to ask you a couple questions about them without
the jury being present. (Handing)

1"ve given him 5444 and 5448.

VOIR DIRE EXAMINATION
BY MR. ROSENBLATT:

Q. Okay. Dr. Mele, first of all, looking at
document 5448, what is the title of that? That"s from
the Biochemical Research Division?

A. Correct. It"s called: Development of
behavioral tolerance following chronic nicotine
administration.

Q. Okay. This is an article you and Dr. De
Noble did which was based upon your research?

A. That"s correct.

Q. What became of this article? Was it
published anywhere?

A. No, this was actually the first major study I
completed when 1 was at Philip Morris. It took most of
1982 to run this study.
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When 1 had a draft of this manuscript, it was
sent up through our chain of command at the research
center for -- there was a request to publish this in
the outside literature, and Jim Charles came to my
office one day and told me he could not allow this to
go out for publication because -- because we
demonstrated tolerance to nicotine. He equated that
with demonstrating drug dependence and said that we
could not be publishing data in-house that indicated
nicotine was a substance that produced dependence.

Q. So it was never published?

A. It was never published. We were denied the
right to do that.

Q. And how about after you left Philip Morris?
Was it ever published after that?

A. We put out an abstract in the federation
meetings at the Federation for the American Societies
of experimental biology in St. Louis in 1986.

There was an abstract published, and we did a
poster presentation, which means you stand there for
about three hours with the data hanging up on a poster,
and people come by and talk to you and you explain it
to them.

Q. Okay. Now --

A. And i1t was after that that we started to
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receive the first of several letters from the company
warning us not to do that and threatening subsequent
legal action if we were to continue.

Q. Okay. Engle Plaintiffs" Exhibit 5444, the
title of which is: Intravenous Nicotine
Self-Administration in Rats, and then, Effects of
Certain Compounds.

This i1s another article by you and Dr. De
Noble, correct?

A. That is correct.

Q. And was this article ever published?

A.  This article was submitted twice for
publication. It was accepted twice for publication,
and 1t was retracted both times at the insistence of
the company: The first time, around mid "83 when we
were still working at Philip Morris, and the second
time several years after that when we again tried to
publish 1t. That"s when we were receiving the
threatening letters from their legal department, so we
retracted i1t the second time.

Q. So Plaintiffs® Exhibit 5444, for all
practical purposes, was never published?

A.  Was never published, not until we got iInto
the Congressional Record in 1994.

MR. HEIM: I have no questions, but I would
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like to discuss 1t with the Court on the document.

THE COURT: If you"ll step out just a minute,
please.

(The witness exited the courtroom.)

MR. HEIM: Well, Your Honor, 1t seems, now
that we know what they are, i1t seems this is what he"s
already testified to. He already testified on direct
that there were two articles. 1 believe he identified
them, and he said that they weren®"t allowed to publish
those articles. So this is just cumulative on what
he"s already testified to before.

To the extent that that"s relevant at all
because this was -- these -- as these letters show, it
was the company saying these are proprietary to the
company, and you signed an agreement and you®re going
ahead and doing things that are contrary to your
agreement.

And you know, all he®"s done other than his
cumulative testimony is to add some, you know, hearsay
of what Dr. Charles supposedly told him about this.

So it seems to me that 1t i1s prejudicial.
The relevance of 1t 1s, at best, tangential. At best.
Because It i1s a contract dispute between the two of
them. That"s what it comes down to.

THE COURT: I°1l overrule the objection. |1
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think 1t"s admissible because i1t"s his work; and number
two, 1t"s the kind of thing that you would have
definitive exhibit as to his testimony. | have no
problem with that, and any hearsay in there is an
admission against interest.

So I will admit 5444 and 5448.

THE COURT: Okay. Let"s bring them back in.

(The witness entered the courtroom.)

THE COURT: Okay. Now you can bring the jury
out.

THE BAILIFF: Bringing in the jury.

(The jurors entered the courtroom.)

THE COURT: All right. Have a seat, folks.
How are you all today?

JURORS: Fine, great.

THE COURT: All footballed out? No.

Who is going to watch the game tonight?

Anything happen over the weekend by way of
television, newspapers, magazines, periodicals or
discussions about any tobacco issue or this case or any
other issue that might be relevant? Anybody see or
hear anything?

THE JURORS: No, sir.

THE COURT: All right. Let"s proceed.

DIRECT EXAMINATION (Continued)
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Q. Dr. Mele, hopefully you still look familiar
to the jury. You were here last week.

For the record, please state again your full
name and your address.

A.  Paul Camille Mele, 17212 Fallstaff Lane,
Olne, Maryland.

Q. Now, Dr. Mele, when the rat laboratory was in
operation, from the time you were first employed by
Philip Morris in November of 1981 until the laboratory
was closed in April of 1984, had you been promoted
within Philip Morris?

A.  Yes.

Q. From what to what?

A. The title I started off with was called
scientist, and 1 was promoted to the research scientist
level, the next step up, after a year or so.

Q. Okay. Did Philip Morris have a system iIn
place whereby your work as a scientist and then as a
research scientist was evaluated by your superiors?

A. Yes. All my work went up through my chain of
command: First, Dr. De Noble, and then up through
either Dr. Dunn initially. But most of the time 1t was
Dr. Jim Charles, and ultimately Dr. Osdene.

Q. What kind of evaluations did you receive

during the period of time that you were employed at
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Philip Morris?

A.  They were all highly positive. They're all
very good, very positive. | always received very top
ratings, good raises, bonuses, and ultimately the
promotion. So there was never any dissatisfaction
whatsoever.

Q. To your knowledge had you ever received a
negative evaluation?

A.  Never.

Q. Now, let me ask you about several exhibits.
Engle Exhibit Number 5448, the title of which is:
Development of Behavioral Tolerance Following Chronic
Nicotine Administration.

This i1s something that you authored along
with Dr. De Noble; is that correct?

A.  Correct.

Q. What was the thrust of this article?

A.  This paper looked at several aspects of
tolerance to nicotine. Certainly tolerance to nicotine
had been known up until that point. The various types
of tolerance, | think as we discussed last week, this
looked at two particular types of tolerance to
nicotine, one referring to brain or behavioral
tolerance and one to another general, what we call

metabolic tolerance, the way the body clears nicotine
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out of the system when 1t sees it regularly.

So 1t showed two aspects of tolerance, and
what we call a brain tolerance that develops when the
body sees i1t on a regular basis.

Q. In academic or research circles, is 1t normal
for a scientist, such as yourself, a Ph.D., to write up
your research and the results of your research?

A. That"s probably the most basic thing you do
as a scientist. You do your study, you write a
manuscript, and you try and publish it.

Q. Now, was Plaintiffs®™ Exhibit 5448 ever
published?

A. No. It was never published.

Q. And what reason were you given by your
superiors at Philip Morris as to why it was not
published?

A. That was my first large study at Philip
Morris. It took about a year to complete, and -- iIn
late 1982, | submitted it up through the review chain
for approval for publication, or at least to submit it
to a journal and try and get it published.

And Dr. Charles came down to my office one
day and told me he could not, would not, approve it to
go outside of Philip Morris. His statement was that

because we were demonstrating tolerance to nicotine, we
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were then demonstrating that nicotine was a
dependence-producing substance based on the diagnostic
and statistical manual of the American Psychiatric
Association. That was at the time their definition of
substance dependence. One of their definitions was --

MR. HEIM: Objection, Your Honor. This part
of it iIs hearsay.

THE COURT: Overruled.

Go head, sir.

A.  (Continuing) One of the criteria for
substance dependence in that volume by the American
Psychiatric Association was tolerance.

So, Dr. Charles concluded that if we"re
showing tolerance in rats, we are then demonstrating
substance dependence to nicotine, and he iIndicated that
would not be acceptable for the company or good for the
company to have go out to the world.

Q. So this research that was done and written up
by you and Dr. De Noble basically never saw the light
of day; i1s that correct?

A. It wasn"t until several years later, after we
left Philip Morris -- 1t was 1986 -- we submitted an
abstract of that, a shorter version of that research to
a meeting, the Federation of American Societies for

Experimental Biology. It was a professional scientific
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meeting that meets every year.

And we went to that meeting, and we did
what"s called a poster presentation. You hang up the
data, you hang it up on a poster board, and people walk
by for three hours and talk to you about it.

So we did that, and 1t was shortly after that
that we started receiving the letters from the Philip
Morris legal office telling us not to do this anymore,
and then threatening legal action i1f we continued to do
this.

Q. But that poster that you®re talking about iIn
1986 related to the article and the conclusions --

A.  Yes.

Q. -- that you had written about in Plaintiffs”
Exhibit 5448?

A.  Correct.

MR. ROSENBLATT: Judge, my understanding 1is
that basically the documents I*m talking about have
already been admitted. Should 1 give them to the
clerk?

THE COURT: Yes, you can identify them. The
clerk will give you the number. This i1s 5448. She"s
got copies here.

THE CLERK: Not all of them I don"t.

THE COURT: Just the two I just gave you.
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MR. ROSENBLATT: 5448.

THE COURT: Admitted.

MR. HEIM: No objection.

THE CLERK: 5448 admitted in evidence.

(Plaintiffs®™ Exhibit 5448 was admitted into
evidence.)

MR. ROSENBLATT: We®ve been through this. |
was making sure --

THE COURT: We want to make sure we identify
the right one. And the other one?

MR. ROSENBLATT: Yes. The other article is
Engle Plaintiffs® Exhibit 5444: Intravenous Nicotine
Self-Administration 